High Court judgment exposes flaws in University of Sussex free speech protections under new legislation
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The High Court’s judgment in University of Sussex v the Office for Students has exposed more than a dispute over one university policy. It has also shown how fragile the current higher education free speech regime becomes when a regulator treats “within the law” as if it were the end of the story rather than the beginning of it. The Office for Students had argued that Sussex’s policy on trans and non-binary equality unlawfully captured lawful speech, but the court held that lawful expression can still be restricted where the restriction is justified, proportionate and prescribed by law. That matters because the Higher Education (Freedom of Speech) Act 2023 was sold as a way to make free speech protections stronger and more workable, not as a device for flattening all competing legal duties into a single absolutes-first test, as the government’s own policy paper made clear. 
The Sussex case has become a test of the deeper meaning of “freedom of speech within the law”, a phrase that reaches back to the Education (No. 2) Act 1986 and now sits at the centre of the modern statutory framework. The law imposes duties on universities to secure speech, but it does so alongside broader obligations under the Human Rights Act, the Equality Act and OfS’ own regulatory conditions. Cambridge’s guidance on the 2023 Act notes that providers must issue a code of practice and secure lawful speech for staff, students and visiting speakers, while the Act itself extends duties, creates new enforcement powers and establishes a complaints scheme and director role. In other words, the regime was always meant to manage tension, not pretend it did not exist. 
That is why the court’s rejection of the Office for Students’ approach is so significant. The regulator had treated the mere possibility that a policy could touch lawful speech as enough to prove a breach, without properly working through proportionality. The judge rejected that logic, holding that the lawful speech question, the duty to secure speech and the justification analysis are distinct steps that often collapse into the same factual inquiry. The court also accepted that Sussex’s own safeguarding and free speech materials already built in the correct Article 10 approach, which made the regulator’s insistence on breach all the harder to sustain. 
The broader politics of the case are just as revealing. The Free Speech Union has argued that the judgment strips the new regime of teeth, while commentators such as Spiked and Kathleen Stock have framed it as a defeat for those who wanted a tougher line on campus speech. But the court’s reasoning suggests the real problem was not softness. It was overreach. The OfS acted as though any institutional attempt to balance free expression against harassment, dignity or safety was inherently suspect, even though the statutory landscape expressly contemplates those competing duties. The Higher Education (Freedom of Speech) Act was designed to strengthen protections, not to erase proportionality from public law. 
That leaves ministers and the regulator with an awkward choice. According to the government’s own future-of-the-act paper, the reforms were supposed to create a framework that robustly protects speech while remaining workable in practice. Yet the Sussex judgment suggests the architecture may be too easy to misread in an absolutist direction, especially if the OfS continues to treat the presence of any lawful restriction as a breach in itself. If that approach survives, the next dispute will simply reproduce the same fault line under the newer section A1 duty, only with different facts and possibly heavier penalties. 
For universities, the practical lesson is less dramatic but more important. Codes of practice, safeguarding policies and equality measures do not need to be stripped back to the point of emptiness in order to comply with the law. What they need is precision: clear drafting, explicit reference to proportionality and a disciplined approach to conflicting duties. The Sussex litigation shows that a university can still be vulnerable if it drafts badly or applies policies too aggressively, but it also shows that regulators cannot simply assume that any restriction on expression is unlawful because the speech itself is lawful. 
The larger question is whether this version of the regime can ever be made stable by guidance alone. The current statute, with its director role, complaints scheme, enforcement powers and overlapping duties, was built to elevate free speech into a special regulatory lane. The Sussex judgment suggests that lane cannot function properly if the regulator refuses to recognise that other legal obligations run alongside it. That is why the case matters well beyond Sussex: it has become a warning that the structure itself may be pulling in two directions at once. 
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