Legal uncertainties deepen over AI-created characters and their copyright protection
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Courts have long recognised that some fictional figures can stand on their own as protectable characters, separate from the stories that first introduced them. According to the legal analysis published by JD Supra, examples such as Rocky, Godzilla, E.T. and James Bond sit on one side of that line, while many other screen and comic-book creations do not. The latest reminder of how unsettled the doctrine remains came in Carroll Shelby Licensing v. Halicki, where the Ninth Circuit concluded that the “Eleanor” Mustang from the Gone in 60 Seconds films did not qualify for character copyright protection.
That ruling turned on familiar but highly fact-specific tests. As Loeb and the Stanford Fair Use project both note in their summaries of the case, the court found that Eleanor lacked anthropomorphic features, did not exercise agency or volition, and was not sufficiently distinctive from other cars used in action films. It also mattered that the vehicle’s look changed across appearances, weakening any claim that it had the sort of consistent, recognisable traits courts look for when deciding whether a character is independently protectable.
Generative AI is now complicating that already uncertain framework. The D.C. Circuit’s decision in Thaler v. Perlmutter, highlighted in the Morgan Lewis briefing, reinforced the Copyright Office’s view that works created solely by AI lack the human authorship needed for registration. That raises a straightforward point for AI-generated characters: if the character is produced entirely by a machine, protection is unlikely. But once a pre-existing character is placed into an AI-generated image or scene, the legal picture becomes far less clear.
One unresolved question is whether repeated AI-driven variation could actually weaken a character’s copyright status over time. Because courts often look to a character’s prior portrayals to decide whether it has stable, identifiable traits, a flood of inconsistent machine-generated versions could muddy the very record that supports protection. At the same time, the Copyright Office’s treatment of AI-assisted imagery suggests another problem: even where a human-owned character appears inside a generated work, the resulting output may still be unregistrable if the human’s creative control was too limited.
The harder issue comes when humans and AI are blended more deliberately in the creative process. If an artist writes a detailed prompt for a cyberpunk detective, then later redraws, revises and develops that figure across a series of human-authored works, it remains uncertain whether the character has crossed into copyrightable territory or remained too dependent on machine output. For now, the safest course for rights holders appears to be careful documentation and substantial human creative intervention. Until courts and the Copyright Office say more, character law in the age of generative AI will remain a patchwork of old doctrine applied to very new tools.
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